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BEFORE THE BOARD OF OIL, GAS AND MINING __ AU6 2 5 1997
SECRETARY, BOARD OF
DEPARTMENT OF NATURAL RESOURCES OIL, GAS & MINING

STATE OF UTAH

IN THE MATTER OF THE PETITION
FILED BY THE DIVISION OF OIL, GAS
AND MINING FOR AN ORDER
REQUIRING IMMEDIATE
RECLAMATION OF THE DRUM MINE,
FROM WESTERN STATES MINERALS
CORPORATION AND JUMBO MINING
COMPANY, MILLARD COUNTY, UTAH

RESPONSE OF WESTERN STATES
MINERALS CORPORATION

Docket No. 97-009
Cause No. M/027/007
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COMES NOW Western States Minerals Corporation, Respondent in the

above-captioned petition (hereinafter “WSMC”), and offers its response.
JURISDICTION

1 WSMC avers that the statute cited as authority under which the
Division of Oil, Gas and Mining (hereinafter, the “Division” or “DOGM?”) brings this
action, Utah Code Annotated § 40-8-7 (1953) as amended) speaks for itself, and this
allegation therefore, requires no response.

. WSMC avers that this allegation cites as authority a statute that
speaks for itself and, therefore, requires no response.

3. WSMC avers that the provisions of Section 63-46b-6 through 11 of
the Utah Code Annotated (1953 as amended) speak for themselves and, therefore

requires no response.
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4. WSMC avers that this allegation purports to be a restatement of the
provisions of R641-104-151.100, which speaks for itself and, therefore, requires no
response.

5. WSMC avers that this paragraph does not contain an allegation
and, therefore, requires no response.

WSMC’S RESPONSE TO THE DIVISION’S STATEMENT OF THE CASE

WSMC admits the allegation of the first and second sentences of this
paragraph. WSMC admits that it received permit approval for the Drum Mine, but avers
that the correct date of approval was November 28, 1983. WSMC denies that part of the
next two sentences which alleges that WSMC retaining reclamation responsibility for 42
acres of the Drum Mine; if WSMC had such responsibility, it satisfied the conditions the
Division imposed for releasing it. WSMC avers that the next sentence speaks for itself
and requires no answer. WSMC avers that the next sentence is a disputed statement of
fact, the resolution of which may affect WSMC’s interests; WSMC has no right of
possession or access to the Drum Mine, and has had none since October 12, 1988, lacks
sufficient information to form a belief as to the truth of the allegation contained therein
and, therefore, denies same. WSMC denies the allegations of the next sentence insofar as
they imply that WSMC has reclamation responsibility at the Drum Mine. The final
sentence in this paragraph states the Division’s prayer for relief, WSMC avers in
response that the Division is not entitled to relief, and their prayer should be denied as to

WSMC.
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WSMC’S RESPONSE TO THE DIVISION’S STATEMENT OF FACTS

6. WSMC admits the allegation of Paragraph 6.

7. WSMC admits the allegation of Paragraph 7.

8. WSMC admits the allegations of Paragraph 8.

9. WSMC denies the allegation of Paragraphs 9, and states that the
permit transfer with conditions was made by DOGM, at the insistence of Jumbo. WSMC
avers that it has met the conditions subsequently imposed by the Division on the transfer
of the permit to Jumbo, and denies that it has responsibility for reclamation of 42 acres of
the Drum Mine.

10.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 10 and, therefore, denies same.

11.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 11 and, therefore, denies same.

12. WSMC is aware that the Division sent a letter to Jumbo on August
1, 1996, and avers that the contents speak for themselves.

13. WSMC admits that it met with Division staff on August 6, 1996.
WSMC admits that the Division delivered a letter to WSMC personnel. WSMC denies
that such letter constituted an adequate explanation for the Division’s action attempting to
increase WSMC'’s surety estimate. WSMC avers instead that the Division’s attempt to
increase its surety is without adequate justification, is in violation of R647-4-113-6, and

is an abuse of the Division’s authority.
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14. WSMC is aware that Jumbo sent a letter to the Division on August
6, 1996, and avers that the contents speak for themselves.

15.  WSMC admits having received a certified letter sent by the
Division on August 9, 1996. WSMC admits that it received a certified letter sent by the
Division on August 17, 1996. WSCM avers that the contents of the letters speak for
themselves.

16.  WSMOC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 16 and, therefore, denies same.

17. WSMC admits the allegations of Paragraph 17.

18.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 18 and, therefore, denies same. WSMC avers that if such a
fax was sent, the contents speak for themselves.

19.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 19 and, therefore, denies same. WSMC avers that any
proceeding which alleges that it has reclamation responsibility for the Drum Mine will
result in substantial prejudice to its interests.

20.  WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 20 and, therefore, denies same.

21. WSMC lacks sufficient information to form a belief as to the truth
of the allegations in Paragraph 21 and, therefore, denies same.

22. WSMC avers that Paragraph 22 speaks for itself, and needs no

response.
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23.  WSMC denies that it is an operator of record at the Drum Mine,
and denies that it is in noncompliance with § 40-8-16(2)(c) and Rule R647-4-1 17.4.
WSMC avers that the second sentence of this paragraph states a legal conclusion
interpreting the authority granted by the above-mentioned statutory and regulatory
provisions. WSMC avers that those provisions speak for themselves and, therefore, the
second sentence of this paragraph needs no reply.

.WSMC’S AFFIRMATIVE DEFENSES

A. WSMOC avers that the Division’s “Petition for an Order Requiring
Immediate Reclamation of the Drum Mine” fails to state a claim on which relief can be
granted and, therefore, should be denied.

B. WSMOC avers that the Division is barred from seeking the order it
requests by the doctrines of estoppel, laches, and waiver.

WSMC’S STATEMENT OF FACTS

WSMC realleges and incorporates by reference the foregoing responses
and allegations and further affirmatively alleges as follows:

1. WSMC conveyed all of its right, title and interest in the Drum
Mine to Jumbo Mining Company in 1988.

2. DOGM made the full final transfer of the Drum Mine reclamation
permit to Jumbo, and the return of WSMC'’s surety, dependent on two conditions
subsequent: that WSMC and Jumbo resolve the issue of which entity is responsible for

reclamation under the contract of sale, and that WSMC, Jumbo, or both of them,
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demonstrate the existence of an adequate supply of topsoil for reclamation. See Exhibit
A.

3. WSMC received a judgment, domesticated in Utah, that fixed
reclamation responsibility on Jumbo. See Exhibit B. That decision, which has been
appealed and was affirmed by Colorado’s intermediate Court of Appeals, has not been
stayed, and is in full force and effect. Although Jumbo has sought certiorari from the
Colorado Supreme Court, the decision remains in full force and effect pending the
Supreme Court’s decision on whether or not to review Jumbo’s petition.

4. The Division has approved a source of topsoil, see Exhibit C, and,
therefore, both conditions set forth in Exhibit A have been satisfied, and WSMC is
entitled to a release from further reclamation responsibility, and the return of its surety.

PRAYER FOR RELIEF

WHEREFORE, WSMC requests that the Board enter the following order:

A. Dismiss the Notice of Agency Action requested by the Division, to
the extent that action is directed at WSMC.

B. Issue a declaration that Jumbo Mining Company is the sole
operator of the Drum Mine, as defined in Utah Rev. Stat. § 40-8-4(12), and as the
operator is solely responsible for all reclamation at the site and compliance with all
applicable statutes and regulations, in particular, R647-4-120.

C. Issue an Order requiring the Division forthwith to assess the

correct amount of reclamation surety and levy such amount against Jumbo Mining
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Company as a condition of the renewal or grant of any additional permits to Jumbo
Mining Company.

D. Issue an Order requiring the Division to return to WSMC the full
amount of its surety, as required by Utah Rev. Stat. §§ 40-8-19 and 40-8-14(5) and R647-
4-113.

DATED this 25" day of August, 1997.

H. Michael Keller, Es4.
Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600

P.O. Box 45340
Salt Lake City, UT 84145

Stephen D. Alfers, Esq.
Christopher G. Hayes, Esq.
Alfers & Carver

730 17™ Street, Suite 340
Denver, CO 80202

Attorneys for Western States Minerals
Corporation
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CERTIFICATE OF SERVICE

I hereby certify that | caused to be mailed, postage prepaid, a true and
correct copy of the within and foregoing RESPONSE OF WESTERN STATES
oY .
MINERALS CORPORATION thlsz_f_ ay of August, 1997, to the following:

Thomas A. Mitchell, Esq.

Assistant Attorney General, State of Utah
Attorney for the Division of Oil, Gas & Mining
160 East 300 South, Sixth Floor

P.O. Box 140857

Salt Lake City, UT 84114-0857

Daniel G. Moquin, Esq.

Division of Qil, Gas and Mining
1594 West North Temple, Suite 300
P.O. Box 140855

Salt Lake City, UT 84114-0855

Z. Lance Samay, Esq.

Attorney for Jumbo Mining Company
1 Washington Street

P.O. Box 130

Morristown, NJ 07963

Lawrence J. Jensen, Esq.
Holland & Hart LLP
215 South State Street, Suite 500

Salt Lake City, Utah 8411 1
D/%’
v 7 -

Wi
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FORM MR-TRL For Division Use:
(Revised 3/89) File No.:
Effective Date:

DOGM Lead:

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
:3?(“
"‘,

OIVISION OF OIL, GAS AND MINING 3¢ TR

355 West North Temple 1) :(-?.EE\{' } il

3 Triad Center, Sulte 350 li [ Rt I‘.J ;

Salt Lake City, Utah 84)80-1203 ' g
" (801) 538-5340 h JuL 111988

TRANSFER OF NOTICE OF INTENTION DIVISION 0
LARGE MINING OPERATIONS .. OIL.GAS & MINIG
' ==-00000--~ -

1. (a) Notice of intention to be transferred (file number): _m/027/007
(b) Name of mining operation: Drug Mine

(c)> Location of mining operation (county): Millazd, Juah

(d) Name, telephone number and matling address of the operator currently
holding the notice of intention (transferor):

Zestern States Miperals Corporation
4975 Van Gordon Street

—— Whearridge, Colorado 80033

2. (a) Name, telephone number and maliing address of the operator aquiring

the notice of intention (transferee):
———Jumbo HMiging Company

€305 Fern Sprimg Cove

Austin, Texas 78730 512- 346-4537

(b) Name, telephone number and address of the authorized representatives
of the Transferee. to whom any notices under the provisions of the.
Utah Mined Land Reclamation Act may be sent:

Same as_above Kr. E.B. King

3. (a) The total disturbed area identified in the approved notice of

intention: 143,7acres original; 126 revised acres

(b) The actual number of acres disturbed by the operation through date of

transfer: 126_acres

{c) Attach a legal description of.above acreages as Appendix "A" and a
map of suitable scale with actual disturbed areas clearly shown and

identified. EQ000SS3

4. This application must be accompanied by a fully executed and signed

D. LA VINE

Lt

exnierr no. 225
9 -2~

Reclamation Contract (Form MR-RC).




FORM MR-TRL PAGE 2
(Revised 3/89)

SWORN STATEMENT OF TRANSFEROR
I, (SN - N . ErW being first duly sworn under

oath, deposes and says that I am sECRET’AR,Y

WESTERAN STATES (officer or agent) )
of Mainsewr ars CORPORATLION; and that I am duly authorized to

(Corporacions/sCompany Nama)

ekecute and deliver the foregoing obligations; thét I have read
the said application and fully know the contents thereof; that
all statements contained in.the.transfer applicatiop:are true
and correct.to the best éf my knéwlédge'andISelieE Sased upon
the attached map and calculations forwarded to me by E. B.
King of Jumbo Mining Company. By execution of this statement
I certify that the Transferor is in full compliance with the
Utah Mined Land Reclamation Act, the Rules and Regulations
Promulgated thereunder, and the terms and conditions of Notice
of Intention No.h«Zoz1Zooz-

Western States Minerals Corporation hereby makes no
representation in regard to the allocation of responsibility

for reclamation as between Western States Minerals Corporation

and Jumbo Mining Company. /\ @ QM—\‘

aSignacure

L
Name (Typed or Print)

TARY — W SsSMC

Ticle

Subscribed and sworn before me this _/, day of g;‘ Z. '
19.&‘ . a/ /

/ Notary aabiie

My ctommission expires:

Laicin s 2 r 19 9/
7
state of &, /iy b 2 EO000SS4
County of g s . ) ss.

i



FORM MR-TRL PAGE 3
(Revised 3/89)

FINAL SWORN STATEMENT OF TRANSFEREE

E.B. King being first duly sworn under oath,

depose and say that I am President
. (officer or agent)

of Jumbo Mining Company » li and that I am duly authorized to

(Corporation/Company Name) . e v : -
execute -and deliver the foregoing oﬁllgations; :tht I'ﬁave Fead‘the
appifcation and fully understand the contents thereof: that all statements
contained in the transfer application are true and correct to the best of my
knowiedge and belief. By execution of this statement, the Transferee agrees
to be bound by the terms and conditions of Notice of Intention

No. M/027/007 _, the Utah Mined Land Reclamation Act, and the Rules and

Regulations promuigated thereunder. ’(é"x(;-»‘ oo these issues _
of « lhiea !"( al'ul'fl'ol/l 7‘41. At of Aeatd a~d 7““.‘”'- are onhedice

SlghatUri
Name (Typed or\prtnt) E.B. King

Title President

Subscribed and sworn before me this _10riday of July , 19_89 .

—
Zé Notary Public

My commission Expires:

' % 19 2
State of : )

) ss. 5
County of X 2 )Ss E00U05G5



FORM MR-T
(Revised

This

RL PAGE 4
3/89)

CERTIFICATION OF APPROVAL

is to certify that I have examined the foregoing appifcation and do

hereby grant the same, subject to the following limitations and conditions:

(a)

- (b)

(c)

This transfer of .notice of intention grants only the right to affect
the lands described in Appendix "A".

The transferee has provided to ‘the Division a fully executed and
signed Reclamation Contract (Form MR-RC). The surety shall be
effective on the date-of transfer. S

The transferee, or such other person as required by UCA 1953, Title
40-8, has acquired legal right to mine for lands described in
Appendix "“A".

COMMENTS:

-Additiopal Conditions of Transfer - See Attachment 1

APPROVED:

£\ AYaY
vA,44 AAA \<$</ \)/I/LJLL%SCr%~

~Stgnature)
Director, Division of 011, Gas and Mining

Effective Date: %lq}ﬁ

NOI No.: v ml/o;my‘oo7
APPROVED AS TO FORM:
ignature)
Assistant Attorney General
EO0000Ss86

MN9/45-48



e,

(d)

(e)

0
(9)

(h)

@

ATTACHMENT 1

Transfer of Notice of intention No. M/027/007
Certification of Approval
Conditions of Transfer

July 25, 1989

Conditions of Transfer (continued)

The Division wiil continue to hold the Transteror reép'dhsible for the réclamation of
approximately 42 acres of existing Drum Mine surface disturbance, as delineated
in Appendix A.

The Division will hold the Transferee responsible for the reciamation of
approximately 84 acres of existing Drum Mine surface disturbance, as delineated
in Appendix A.

The Transteror will retain responsibility for resolving the topsoil deficiency issue.

The Transferee's 84 acre Drum Mine reclamation responsibility includes posting a
reciamation surety of $143,000, based on reciamation calcuiations from Appendix
A information.

An additional 11 acres of surface disturbance will be approved as an amendment
to the Drum Mine permit. The Transferee wiil provide an additional $19,000
reclamation surety amount for the proposed amendment (Drum Mountain Project).

The Division will retain possession of the Transferor's $264,080 reclamation surety
bond, until the topsoil deficiency issue and the question of ultimate Drum Mine
reclamation responsibility between the Transferor and Transferee is resolved.

Resolution of the reclamation responsibility question may ultimately require an
additional adjustment to the Transferee's reclamation surety amount.

jb
MN3/52

E00005567
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DZPARTMENT OF NATURAL RESOURCES
DIVISION OF QIL. GAS AND MINING ¢

gj\ State of Utah

. . 693 webt Nueth Tumpee
Michae .
ichu) Oél..:mu 3§ Tried GCamaer, Suno 359

aner

4R Lake Chy, Utah 841801203

Exccorns it 1 5010986340

James W. Carlor £01-339-3%40 (Far) Juiy 10, 1995
Division Dirstar § 801:838-3218 {TOD)

CERTIFIED RETURN RECEIPT
P 074 978 934

E. B. King

Jumbo Mining Company
6305 Fern Spring Cove
Austin, Texas 78730

Re: soilj ficie esolution & im.Reclamation Surety, Jumbo Mining

Company, D i J027/007, Mill unty. Utah

Dear Mr. King:

Please sccept our apology for the unforeseen delay in providing & morc tiroely
Tesponse 10 your recent topsoil replacement propesal. On March 9, 1993, Division and BLM
staff met with Mr. Dave Hartshorn of Jumbo Mining Company (JMC) to perform a joint site
inspection of the Drum Mine site. The inspection was conducted to evaluate several
proposed topsoil borrow arcas that JMC has identificd to resolve the outstanding topsoil

permitting deficiency.
During our inspection of the proposed borrow ares. it became evident that &

sufficient volume of substirute topsoil material is available to make up the permitting
deficiency. Mr. Hartshorn indicated he did not determine whether more than the required

-, 55,000 cu. yd. volume of topsoil material was available. He agreed there is probably more

topsoil material available from the borrow sites than what is presently required. Because it is
unclcar whether the existing heaps and associated disturbed areas were actually constructed
as originally designed and approved under Western States Minerals Company’s (WSMO)
permit, it is possible that additional topsoil material may ultimately be needed to sueccssfully
reclaim the mine site distarbances, Accordingly. the Division encourages JMC to consider
stockpiling additional topsoil material to assist in their fing] reclamation efforts. The
Division and BLM jointly support the use of the proposed topsoil borrow areas for IMC's

usc in making up the topsoil deficicncy.

As & condition to our approval of the topsoil borrow sreas, the Division will require
TMC to cleacly mark/identify the borrow areas on the ground such that there will be litle



Page 2

E. B. King
M/027/007
July 10, 1995

chance that the borrow areas will be adversely impacted during the continued period of
suspended operations. Before beginning miuing and processing operations that could
putentially impact the borrow aress, the substitute topsoil material must be stripped and

stockpiled.

An updated surface facilitics map must be provided identifying where the salvaged

- topsoil material will be placed. The map should be labelled with the approximate volume of
topsoil in each stockpile. Upon final reclamarion of the mine site, all stockpiled topsoil
material must be analyzed for the following constituents to determine basic soil fertility and
the need for soil amendments: Texture, % Organic maner, pH, Nitrogen, Phosphorus, and
Potassium. The results of the analytica! tests will determine which soif amendments may be
required to enhance the soil fertility and revegetative success.

The Division agreed to provide Jumbo Mining Company with a written assessment of
our findings following our onsite inspection. We have also cvaluated your drisfi reclamation
cost estimate for stripping and stockpiling this borrow/topsoil material. A preliminary
interim reclamation surety estimate has been prepared (scc attachment). This estimate is
based upon an escalation of the original approved WSMC surety estimate and JMC's
subsequent supplemental permitiing amendments to the Drum Mine permit,

The original WSMC estimnate has been escalated from 1984 through 1994 using actual
Means Historic Cost indices. Escalation adjustments have also been made 10 JIMC's 1089
reclamation estimates, which involve other areas that were permitied or proposed 10 be
included under the existing Drum Mine permit. A five yesar future escalation of the
calculated 1995 interim surety amount totals $425,200 (year 2000 dollars). The Division and
BLM reserve the right 1o Increase or decrease this interim sirety amount as pertinent
circumsinnces, permiting condirions and/or mine plan modifications require requisite surety

©* adjustments.

In 2 March 23, 1992 response leuer, TMC agreed to a stipulation/condition contained
in DOGM's January 14, 1992 - 2nd technical review of the Mizpah Pit and New Heap
permit amendments.  The condition required JMC to provide an updated, reformatted and
consolidated mining and reclamation plan/permit application. This updated plan would
include all previous and subsequently approved Drum Mine permit revisions and
amendments, within § months following DOGM's approval of the New Heap and Mizpah Pit
permit amendraents. On August 3, 1992, DOGM issued a conditional tentative appruval for
‘both amendments. To date, we have not received 2 sufficient response from JMC which
would enable us to issue our final approval of these amendments. Therefore, thesc

amendments remain unapproved.
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E. B. King
M/027/007
July 10, 1995

Enclosed is & new permit transfer forra that will need to be signed by JMC and
Western States Minerals Company (WSMC), nutarized and rerurned to the Diviginn. The
new form will atfectively transfer all of the remaining permitting and reclamation
responsibilities for the cntire Drum Miue property from WSMC 10 JMC. The transfer form
cannot be approved by the Division until a replacement surety is approved by the Buard of

O1l, Gas and Mining.

A new Reclamation Contract (FORM MR-RC) will need to be completed and returned
along with the new surety. A copy of this form is enclosed. Please let us know what form
of surety you wish to post, so that the sppropriate surety forms can be sent to you. Because
of the federal lands involved, the reclamation surety will need to be made jointly payable 1o
Utah Department of Nawral Resources, DOGM and the U.S. Department of the Interior,

BLM, :

Thank you for your paticnce and cooperation in completing this permitting action.
Please contact me or D. Wayne Hedberg of the Minerals staff if you have questions or
concerns in this regard.

Sincerely,

Soe 7 B

Lowell P. Braxton
Associate Director, Mining

o
" Attachment: reclamation surety estimare
Enclogures: FORM MR-TRL, FORM MR-RC & Guidtline
pe (W/ataclunent):

Rody Cox, BLM. Warm Spring RA

Lee Foreman, WSMC cnunsal™

David Hartshorg, Jumbe - Drum Mine

Don Ostler, DWQ
MU027007.1ps
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"
DISTRICT COURT, COUNTY OF JEFFERSON, STATE OF tororapoMAY 1§ 1994

HEFFERSON Coyny

Case No. 90-CV-3966, Division 9
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FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ~JUDGMENT ON ALL-
REMAINING NON-REFORMATION ISSUES

WESTERN STATES MINERALS_CORPORATION,
a Utah corporation,

Plaintiff, ' A 7% I}%@Z
v. &. 25 -95
ASOMA (UTAH), INC., a Delaware > | 2 7‘47«

corporation, JUMBO MINING CO., an
unincorporated association,

ED B. KING, a/k/a E.B. KING, and
JANET KING,

Defendants.

The parties have agreed and the Court has ordered that all
evidence at the preliminary injunction hearing heard March 31,
1991, and all evidence admitted at the Phase One trial as reflected
in the transcript of the Phase One trial which was heard in May,
1992, as well as evidence heard in this Phase Two proceeding
beginning May 2, 1994, shall be considered as part of the evidence
for this Court’s ruling on all remaining issues.

Plaintiff, Western States Minerals Corporation ("Western"),
sold a gold mining operation in Utah to Defendants ASOMA and Jumbo.
At all pertinent times Defendant Edwin B. King was acting for ASOMA
and Jumbo. On October 8, 1992, this Court entered Findings of

Fact, Conclusions of Law and Orders reforming the contract for the
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learned that there was a shortage of stockpiled topsoil which would
be needed to reclaim the mine site when the mining operation was
finished. Defendants agreed to do complete reclamation,
specifically including the taking care of unpermitted heaps and the
topsoil problem.

The evidence established that reclamation requires the posting
of a bond with the state of Utah. The parties contemplated that
reclamation, as the term is used in this contract, included putting
up a reclamation bond. Mr. King knew that the state of Utah
required it, the parties discussed the reclamation matter, and
Mr. King conceded during the due diligence period in his
conversations with Mr. Cerny that he was obliged to post a bond but
was having difficulty in obtaining one. While the contract does
not require Defendants to post bond before closing, the evidence
establishes that the posting of a bond is a requirement of
reclamation. Because the parties intended and the Defendants
agreed that Defendants would assume all reclamation, the contract
therefore requires the Defendants to assume all reclamation at the
Drum Mine site, specifically including the posting of a reclamation
bond sufficient to bond all reclamation at the mine.

After closing, things did not go well for Mr. King and his
companies. He at first acknowledged that he was to do all the
reclamation work; later his stance changed radically and he wrote
a letter telling Mr. Cerny of Western that Defendants were only

going to do reclamation work on the areas that they mined, taking



the stance for the first time that he had no® duties to reclaim
previously disturbed areas of the mine. He also communicated thi.s
to people at the Division of 0il, Gas and Mining (DOGM) in Utah.
He then furnished them maps which, for the first time, contradicted
previous maps he had furnished to the Utah authorities. The new
maps showed areas where Defendants asserted Western had to do
reclamation. In the letter he wrote to Mr. Cerny, Mr. King
enclosed a partial copy of the contract and pointed out the
provision that "Assignor shall be responsible" for reclamation at
the mine. This conduct by Defendants was a clear, unequivocal
repudiation of the contract requirement that they assume all
reclamation responsibilities at the Drum Mine, and it was a breach
of that contract.

The Defendants apparently assert that Western breached the
contract at closing by a failure to deliver the mining permit.
This contention is not supported by the evidence. The evidence
establishes that there had to be a transfer of the mining permit
through the Utah authorities from Western to Defendants, and that
no one contemplated that the permit could be completed and
delivered at the time of closing. A permit transfer could not be
completed until the new operator, ASOMA and Jumbo, posted a new
bond. This evidence establishes that the operating permit could
not be delivered at closing and was not expected to be delivered at
closing by the parties. Western cooperated in delivering documents
and maps and other materials to effect a complete change of

-4-
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ownership, and both Mr. King and the experts dtestified that the
permit could not be transferred at the time of closing. I
therefore find there was no breach of contract by Western in that
regard. The evidence does show that at a time subsequent to
Defendants’ breach of contract and Defendants’ repudiation of their
reclamation responsibilities, Western did report to DOGM that
Defendants were conducting tests on some of the unpermitted heaps
and that Western objected to Defendants’ actions. This caused
Defendants’ testing by sprinkling on those heaps' to be shut down.
Given the prior anticipatory repudiation of the contract by
Defendants, this conduct by Western is neither an actionable breach
of contract or a breach of contract.

Western has presented evidence in support of its claim for
damages for breach of contract. That evidence was presented
vthrough the testimony of John Carmody, Western’s Vice President in
charge of administration and accounting, and through Exhibit 97A
through E. Mr. Carmody testified to approximately $142,000 in
damages consisting of: fees paid by Western to attorneys
representing Western in administrative matters before the Utah
mining authorities; miscellaneous expenses described as related to
those matters and efforts to resolve the dispute over reclamation
with Utah authoritieé; and labor costs to Western States. With the
exception of damages claimed for Western’s payments of reclamation
bond premiums from the date of closing in October 1988 to the

present, the Court disallowed the evidence of these damages on



Defendants’ motion at the conclusion of the *trial. The Court
concluded that although evidence of payment of the bills to
attorneys may be some evidence of reasonableness, the Court was not
persuaded that it is reasonable to allow those items as damages
when the Western timeslips included charges in 8 hour increments
and attorney fees included multiple attorneys billing for the same
work. As to the remainder of the damages claimed, the Court finds
no evidence establishing that those costs and amounts were incurred
as a consequence of Defendants’ breach or that they were
reasonable. Plaintiff failed to establish reasonableness of the
attorney fees or the time and fees of Western personnel. As to the
remaining area of damages, the bond premiums paid by Western to its
insurer for the reclamation bond in Utah, there was not enough
definite evidence to establish that the bond premiums can be
categorized as damages for the breach of contract that was proven.

The Court makes no findings on the alleged "groundwater
problem"” or other "buried bodies" to which Mr. King has testified.
There is little evidence in the record on the alleged groundwater
problem. It was first discovered in 1989. There is no evidence
that the parties knew anything about it prior to the time of
closing. I do not find the remedying of the groundwater problem to
be included within the contracting parties’ understanding of the
term reclamation. This Order and Judgment therefore does not

address it.



CONCLUSIONS OF LAW

There are unique circumstances in this case which justify the
order of specific performance by Defendénts.

A court has discretion to order specific performance under a
contract where the contract shows that a party is clearly entitled
to the relief it seeks, and where a remedy at law is inadequate.
Hill v. Chambers, 136 Colo. 129, 314 P.2d 707 (1957). Western has
shown its entitlement to this relief, and Defendants shall be
required to perform all contract obligations to assume all
reclamation at the Drum Mine site, ' specifically including
undertaking the bonding requirements imposed by the appropriate
public authorities in the state of Utah.

A party to a contract who repudiates the contract before the
time when his performance is to be completed commits a breach of
the contract. Repudiation will give rise to a claim for breach of
contract when the repudiating party shows, by words or conduct, or
both, a clear and definite intention not to perform the contract.
4 A. Corbin, Contracts, § 959 (1951); Restatement 2d, Contracts,
§ 250 (1981). Defendants clearly repudiated and breached their
contract with Western when they stated to Western and to the Utah
authorities that they did not intend to be responsible for all
reclamation at the mine, notwithstanding their contractual
obligation to accept all reclamation obligations.

The party committing the first substantial breach of contract
has no right to complain of subsequent breaches by the other party -

"
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thereto. Scientific Packages, Inc. v. Gwinn,‘134 Colo. 233, 301
P.2d 719 (1956). Defendants committed the first and only breach in

this case by telling Western and Utah DOGM that Defendants would
not assume all reclamation obligations, by urging only a partial‘
permit transfer, and by refusing to take those actions necessary to
allow a transfer of the complete operating permit for the Drum
Mine. This obligation included accepting and bonding for all
reclamation including the unpermitted heaps and the topsoil
deficiency.

Every contract contains an implied duty of good faith and fair
dealing. Restatement 2d, Contracts, § 205 (1981). A claim for
breach of this covenant is a claim for money damages, and because
no money damages are being awarded for Defendants’ breach, there
can be no recovery for the breach of the covenant of good faith and
fair dealing.

An agent acting on behalf of a disclosed principal cannot be
held personally 1liable for breaches of contract. Fink v.
Montgomery Elevator Company, 161 Colo. 342, 421 P.2d 735 (1966).
The evidence was insufficient to establish that Ed King was a party
to the contract, and this being a necessary element of Western’s
claims against him for breach of contract, Western’s claims against
Mr. King cannot be established.

ORDERS

IT IS ORDERED AND ADJUDGED that as to Western’s first claim

for injunctive relief, that claim is moot and has been withdrawn by

-8-



Western. The Court has found for Wwesterd? and against the
Defendants on the second claim for relief for reformation. and
judgment entered on this claim on February 23, 1993, nunc pro tunc
to January 27, 1993. As to Western’s third claim for relief,’
breach of contract - damages, the Court finds for Defendants and
against Western for failure to establish money damages as discussed
above. On Western’s fourth claim for relief, breach of contract -
spedific performance - this Court finds for Western and against
Defendants and specifically Orders that Defendants, ASOMA and
Jumbo, are to forthwith perform all contrdct obligations to assume
all reclamation at the Drum Mine; this obligation includes
undertaking forthwith whatever bonding requirements are required by
the appropriate authorities in the State of Utah to effectuate the
clear purpose of this contract, which is that Defendants assume all
reclamation responsibilities. As to Western’s fifth claim for
relief for the breach of the covenant of good faith and fair
dealing, the Court finds for Defendants and against Western for the
same reasons related to the failure to establish money damages in
connection with the third claim for relief.

On Defendants’ counterclaims for breach of contract, the Court
finds for Western and against Defendants, there having been an
anticipatory repudiation and breach of the contract by Defendants
in April 1989. Judgment enters against the Defendants Jumbo and

ASOMA.
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All claims against Ed King in his indivhdual capacity are

dismissed. .

Western shall perform all of its contractual obligatioms,
including its obligations to transfer to ASOMA all permits
necessary to operate the Drum Mine and to execute and deliver to

ASOMA and Jumbo all documents that might reasonably be required to

do so.
oA

DONE AND SIGNED this (é day of May, 1994.

C;;;IHE—GOURT:
ém Woodford 47272%62£f;?%4§77
District Court Judge

APPROVED AS TO FORM:

4&42&%{7 3 7

Lee’D. Foreman, #2567 Z. Lance Samay
Rachel A. Bellis, #12723 One Washington Street
150 East 10th Avenue Post Office Box 130
Denver, CO 80203 Morristown, NJ 07963
(303) 831-7364 (201) 540-1133
Counsel for Plaintiff William E. Mooz, Jr.
Western States Minerals Holland & Hart
Corporation 555 Seventeenth Street
Suite 2900

Denver, CO 80202
(303) 290-1600

Counsel for Defendants
ASOMA (Utah) Inc.,

Jumbo Mining Company and
Edwin B. King




